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12 May 2011 
 
 
Mr Christian Mikula 
Manager, Investor Protection and Credit Unit 
Treasury 
Langton Crescent 
PARKES   ACT   2600 
 
Email: christian.mikula@treasury.com.au 
 
 
Dear Mr Mikula 
 
CREDIT LICENCE CONDITIONS – RECORD KEEPING  
 
The Insurance Council of Australia (Insurance Council)1

 

, the representative body of the 
general insurance industry in Australia, would like to raise a practical issue that has arisen in 
the context of its members that provide Lenders’ Mortgage Insurance (LMI) obtaining credit 
licences.   

SUMMARY 
The Insurance Council and its LMI members seek an exemption for LMI providers from the 
provisions of section 132(2) of the National Consumer Credit Protection Act 2009 (the Act’ – 
see relevant extracts at Attachment A).   
 
The reasons for seeking the exemption are: 

1. The original credit provider (being the person that undertook the credit assessment) 
remains subject to obligations imposed by section 132(2) of the Act, notwithstanding 
any rights of recovery obtained by an LMI provider. 

2. There is a real risk to LMI providers that they may comply with their credit licence 
conditions but nevertheless be, unfairly, subject to strict liability civil and/or criminal 
penalties under section 132 of the Act.  The risk arises because the original credit 
provider may not provide the credit assessment to an LMI provider within the 
statutory time limit (or at all) so as to enable the LMI provider to comply with a request 
under section 132(2). 

3. In the event that the LMI provider was unable, through no fault of its own, to deliver 
the credit assessment to the consumer, the consumer would be entitled to make a 
formal complaint or bring an action against the LMI provider for non-compliance with 
section 132(2).  These actions would require an LMI provider to cease all recovery 

                                                
1 The Insurance Council of Australia’s members represent more than 90 percent of total premium income written by private 
sector general insurers.  Insurance Council members, both insurers and reinsurers, are a significant part of the financial 
services system.  December 2010 Australian Prudential Regulation Authority statistics show that the private sector insurance 
industry generates gross written premium of $33.4 billion per annum and has total assets of $101.7 billion.  The industry 
employs approx 60,000 people and on average pays out about $87 million in claims each working day. 
 
Insurance Council members provide insurance products ranging from those usually purchased by  
individuals (such as home and contents insurance, travel insurance, motor vehicle insurance) to those purchased by small 
businesses and larger organisations (such as product and public liability insurance, professional indemnity insurance, 
commercial property, and directors and officers insurance).  
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action while the matter was being investigated.  Depending upon the circumstances, 
this could seriously impact upon the LMI provider’s ability to recover from the 
borrower the money paid to the lender under the LMI policy.   

4. As the LMI provider would not be the original credit provider, it will not necessarily 
know the date of the credit contract and therefore it may be unable to determine the 
applicable timeframe under section 132(2)(c) and (d) of the Act. 

 
Initial Regulatory Consultation 
As you may be aware, during development of the consumer credit regime in 2009, Treasury 
recognised the shortcomings of a ‘one size fits all’ approach to licensing and agreed that 
different levels of licensing would apply depending on different business models.  The 
approach could be characterised as it is not what you are but rather what you do in terms of 
the credit process.  (For your information, Attachment B is a submission we provided 
following a meeting with Treasury and ASIC on 13 May 2009.  Amongst other things, it 
explains the operation of LMI.) 
 
During the process of our LMI members obtaining a credit licence, ASIC has sought to 
impose a record keeping obligation in line with the obligation that assignees of a credit 
contract would have under section 132(2) of the Act to provide a copy of the credit 
assessment to the consumer if requested.   
 
However, in recognition of the specific role of the LMI provider as a credit provider, ASIC has 
prepared an amended licence condition (see Attachment C) that would give the LMI provider 
the option of complying with the condition by having in place written arrangements with the 
original credit provider or a previous assignee that would enable the LMI provider to obtain a 
written copy of the assessment or relevant records.   
 
Continuing Obligation of the Original Credit Provider to provide the Credit 
Assessment 
While appreciative of the consideration that ASIC has given this issue, the Insurance Council 
submits that there is no need for a record keeping condition as part of the credit licence for a 
LMI provider.  LMI operates differently to other situations (for example purchase of a debt) 
where the original credit contract is no longer on foot. 
 
LMI providers are not involved in any way in the provision of credit to consumers and have 
no direct involvement with the borrower in relation to the creation or ongoing management of 
the home loan credit contract.   
 
An LMI provider only acquires the lender’s right to recover the outstanding loan debt after the 
LMI provider has paid the lender’s claim in respect of the shortfall suffered by the lender 
upon default by the borrower. In such circumstances the original contract remains in 
operation between the borrower and lender.  Consequently, there is no need in terms of 
consumer protection for an additional obligation to be imposed on LMI providers requiring the 
supply of the credit assessment under section 132(2).  This obligation can and should be 
satisfied by the lender.   
 
In addition, it is likely in practice to be the case that consumers will ask for credit 
assessments when the loan first enters default or when possession proceedings are 
commenced or are likely rather than at a much later time after such events have occurred 
and a claim has been paid by an LMI provider.  In those circumstances, the imposition of the 
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requirements under section 132(2) on LMI providers appears to contribute little to the object 
of providing information to consumers.  
 
Strict Liability Civil and Criminal Penalties 
Section 132(2) of the Act allows for the imposition of a strict liability civil penalty for a 
contravention of that section.  Further, section 132(5) and (6) allows for the imposition of a 
strict liability criminal penalty for a contravention of section 132(2). 
 
Subjecting LMI providers to the requirements of section 132(2) unfairly exposes them to both 
civil and criminal penalties. 
 
As an LMI provider is not the original credit provider, it does not conduct the credit 
assessment required under the Act.  Therefore when a request is received by an LMI 
provider from a consumer for such an assessment it would be necessary for the LMI provider 
to approach the original credit provider for a copy of the credit assessment.  In making the 
request of the original credit provider, the LMI provider has no control of whether the original 
credit provider provides the assessment within such a period of time (or at all) that allows the 
LMI provider to comply with the timeframes set out in section 132(2). 
 
It is pertinent to note that our LMI members have generally found that lenders are slow to 
react to any requests made by the LMI provider once the LMI policy is paid out. 
 
Under ASIC’s proposed credit licence condition, the LMI provider would not be in breach of 
the record keeping condition of its amended licence if it makes a request and the original 
credit provider or previous assignee did not deliver the assessment to the LMI provider within 
the prescribed time limit, and the LMI provider in turn was unable to provide it to the 
consumer within the time limit prescribed under section 132(2).  Nevertheless, a failure to 
supply the assessment within the time limit prescribed by section 132(2) may result in a civil 
and/or criminal penalty being imposed on the LMI provider. 
 
In this context, we note that both the civil and criminal penalties under section 132 are strict 
liability offences and therefore effectively there is no defence available based on the 
reasonableness of the LMI provider’s actions in seeking the credit assessment from the 
original credit provider. 
 
In our view, the potential to be subject to a strict liability civil and/or criminal penalty is 
inappropriate and contrary to legal norms where the potential offender has not committed 
any wrongful act.  As noted above, an LMI provider has no control over whether it can 
comply with section 132(2) (as it does not conduct the credit assessment and they cannot 
ensure that the original credit provider supplies the credit assessment within the prescribed 
timeframe or at all). 
 
Moral hazard 
Furthermore, the Insurance Council has concerns about the moral hazard created if the LMI 
provider were unable to comply with section 132(2).  In the event that the LMI provider were 
unable, through no fault of its own, to deliver the credit assessment to the consumer, the 
consumer would be entitled to make a formal complaint or bring an action against the LMI 
provider for non-compliance with section 132(2).  These actions would require an LMI 
provider to cease all recovery action while the matter was being investigated. 
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Date of the original credit contract 
As noted above, an LMI provider is not a party to the credit contract and it is usually the case 
that they do not know the date which the contract was entered into as this information is not 
necessary to an insurer of a loan. 
 
This may give rise to a practical problem when receiving a request under section 132(2) as 
an LMI provider will not know whether the request needs to be answered within the 
timeframe set out in section 132(2)(c) or (d).  This uncertainty is not desirable in light of the 
penalties noted above. 
 
Consultation with ASIC 
The Insurance Council and its members discussed this issue with Ms Fleur Grey and Mr 
Chris Green of ASIC on 13 April.  They understood the special circumstances applying to 
LMI and were open to considering exempting LMI providers from compliance with sec 132(2) 
through sec 109 of the Act (an exemption could also be achieved through a regulation under 
sec 110 but this is likely to be more difficult to achieve).  However, they advised the issue 
was a question of policy that should be considered in the first instance by Treasury.  They 
therefore recommended that the Insurance Council put the issue to Treasury to seek its 
approval for provision of an exemption.  We would appreciate your response to this proposal.   
 
Offer of a meeting 
We would be pleased to arrange a meeting for you with the Insurance Council’s LMI 
Committee if you would like to discuss this issue in more detail. 
 
If you require any further information, please contact Mr Anning on (02) 9253 5121 or 
janning@insurancecouncil.com.au. 
 
 
Yours sincerely 
 
 

 
 
 
 
 
 
Robert Whelan 
Executive Director & CEO 
 
c.c. Ms Fleur Grey 

Senior Specialist 
Deposit Takers Credit and Insurers 
Australian Securities and Investments Commission 
Email:  fleur.grey@asic.gov.au  

mailto:janning@insurancecouncil.com.au�
mailto:fleur.grey@asic.gov.au�
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ATTACHMENT A 

EXTRACTS OF NATIONAL CONSUMER CREDIT PROTECTION ACT 2009 

10  Assignees of credit providers, lessors, mortgagees and beneficiaries of a 
guarantee 

 (1) For the purposes of this Act (other than the National Credit Code), a person is a 
credit provider, lessor, mortgagee or beneficiary of a guarantee whether the 
person is: 

 (a) the original credit provider, lessor, mortgagee or beneficiary of a guarantee 
under a credit contract, consumer lease, mortgage or guarantee; or 

 (b) a person to whom the rights of a credit provider, lessor, mortgagee or 
beneficiary of a guarantee under a credit contract, consumer lease, 
mortgage or guarantee have been assigned or passed by law. 

132  Giving the consumer the assessment 

Requirement to give assessment if requested 

 (1) If, before entering the credit contract or increasing the credit limit, the consumer 
requests the licensee for a copy of the assessment, the licensee must give the 
consumer a written copy of the assessment before entering the contract or 
increasing the credit limit. 
Note: The licensee is not required to give the consumer a copy of the 

assessment if the contract is not entered or the credit limit is not 
increased. 

Civil penalty: 2,000 penalty units. 

 (2) If, during the period that: 
 (a) starts on the day (the credit day) the credit contract is entered or the credit 

limit is increased; and 
 (b) ends 7 years after that day; 

the consumer requests the licensee for a copy of the assessment, the licensee 
must give the consumer a written copy of the assessment: 

 (c) if the request is made within 2 years of the credit day—before the end of 7 
business days after the day the licensee receives the request; and 

 (d) otherwise—before the end of 21 business days after the day the licensee 
receives the request. 

Civil penalty: 2,000 penalty units. 

(5)  A person commits an offence if: 
 (a) the person is subject to a requirement under subsection (1), (2) or 

(4); and 
 (b) the person engages in conduct; and 
 (c) the conduct contravenes the requirement. 

Criminal penalty: 50 penalty units. 
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(6)  Subsection (5) is an offence of strict liability. 

109  Exemptions and modifications by ASIC 

Exemptions and modifications 

 (1) ASIC may: 
 (a) exempt: 
 (i) a person; or 
 (ii) a person and all of the person’s credit representatives; 
  from all or specified provisions to which this Part applies; or 
 (b) exempt a credit activity that is engaged in in relation to a specified credit 

contract, mortgage, guarantee or consumer lease from all or specified 
provisions to which this Part applies; or 

 (c) declare that provisions to which this Part applies apply in relation to a 
person, or a credit activity referred to in paragraph (1)(b), as if specified 
provisions were omitted, modified or varied as specified in the declaration. 

 (2) An exemption or declaration under subsection(1) is not a legislative instrument. 

 (3) ASIC may, by legislative instrument: 
 (a) exempt a class of persons from all or specified provisions to which this Part 

applies; or 
 (b) exempt a credit activity (other than a credit activity referred to in paragraph 

(1)(b)) from all or specified provisions to which this Part applies; or 
 (c) exempt a class of credit activities from all or specified provisions to which 

this Part applies; or 
 (d) declare that provisions to which this Part applies apply in relation to a credit 

activity (other than a credit activity referred to in paragraph (1)(b)), or a 
class of persons or credit activities, as if specified provisions were omitted, 
modified or varied as specified in the declaration. 

Conditions on exemptions 

 (4) An exemption may apply unconditionally or subject to specified conditions. A 
person to whom a condition specified in an exemption applies must comply with 
the condition. The court may order the person to comply with the condition in a 
specified way. Only ASIC may apply to the court for the order. 

Publication of exemptions and declarations 

 (5) An exemption or declaration under subsection (1) must be in writing and ASIC 
must publish notice of it on its website. 

Special rules in relation to offences 

 (6) If conduct (including an omission) of a person would not have constituted an 
offence if a particular declaration under paragraph (1)(c) or (3)(d) had not been 
made, that conduct does not constitute an offence unless, before the conduct 
occurred: 
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 (a) the text of the declaration was published by ASIC on its website; or 
 (b) ASIC gave written notice setting out the text of the declaration to the 

person; 
(in addition to complying with the requirements of the Legislative Instruments Act 
2003 if the declaration is made under subsection (3)). 

 (7) In a prosecution for an offence to which subsection (6) applies, the prosecution 
must prove that paragraph (6)(a) or (b) was complied with before the conduct 
occurred. 

110  Exemptions and modifications by the regulations 

  The regulations may: 
 (a) exempt a person or class of persons from all or specified provisions to 

which this Part applies; or 
 (b) exempt a credit activity or a class of credit activities from all or specified 

provisions to which this Part applies; or 
 (c) provide that the provisions to which this Part applies apply as if specified 

provisions were omitted, modified or varied as specified in the regulations. 
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